DEVELOPMENT AGREEMENT

This DEVELOPMENT AGREEMENT (“Agreement”) is made as of the day of

, 2021 (the “Effective Date”) by and between the City of Concord, a
New Hampshire municipal corporation, with a principal place of business at 41 Green
Street, Concord, New Hampshire 03301 (referred to as the “City”) and Interchange
Development L.L.C., a New Hampshire limited liability company, with a principal place
of business at 152 Morrill Road, Canterbury, New Hampshire 03224 (referred to as the
“Developer”), and may be referred to individually as “Party” and collectively as the
“Parties.”

RECITALS

This Agreement relates to improvements to public infrastructure associated with certain
parcels identified by the Assessing Department as Tax Map 06P Lot 5 and Tax Map
06P Lot 6, consisting of approximately 43.04, combined (the “Property”) where the
Developer shall construct approximately 210,000+/-SF of new retail space, as well as a
restaurant, medical services, financial services, and an industrial warehouse, as
depicted on a plan titled “Comprehensive Development Plan Mixed Use Development
Whitney Road, Concord NH” prepared by TF Moran dated June 17, 2019, which is
included as Exhibit 2 of this Agreement and herein referred to as the Developer’s
Master Plan for the Property (‘Developer’'s Project”). This estimated square footage
excludes a 3,715+/-SF convenient store / gas station known as the “Xtra Mart” currently
existing at the Property.

This Agreement is entered into upon the basis of the following facts and intentions of
the Parties:

I.  The Developer owns a certain parcel identified by the City’'s Assessing
Department as Tax Map 06P Lot 5, which features a 3,715SF gas station and
convenience store on 19.57+/- acres of land.

II.  The Developer has also secured a Purchase Option Agreement to acquire parcel
identified by the Assessing Department as Tax Map 06P Lot 6. The Tax Map 06P
Lot 6 parcel is an undeveloped 23.47+/- acre parcel.

[ll.  Upon acquisition of the parcel Tax Map 06P Lot 6, the Developer shall merge it
with parcel Tax Map 06P Lot 5 to establish the Property for the Developer’s
Project, as depicted on a plan titled “Existing Conditions Plat Lands of Bradley
Whitney and Jennifer Habel, Interchange Development LLC location Whitney
Road, Concord NH, Merrimack County Tax Map 06P Lots 5 & 6” prepared by
FWS Land Surveying P.L.L.C. dated October 19, 2020” and included as Exhibit 1
of this Agreement. Upon creation of the Property, the Developer shall record this
Agreement simultaneously with the recording of the Property at the Merrimack
County Registry of Deeds.
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IV.  The Developer shall subdivide the Property into five (5) land condominium units
with associated common area for the purposes of developing the Developer’s
Project. Upon creation of the 5 condominium units, the Developer shall record
this Agreement with the creation of each condominium unit.

V. The Developer shall develop the Developer’s Project in multiple phases as set
forth in this Agreement.

Phase 1 of the Developer’s Project shall feature the following developments
which shall be known as the “Minimum Development Program”:

a. An 80,755+/- SF grocery store (Grocery Store), with the possibility of
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additional commercial development to potentially include a 22,483+/-SF
attached retail unit, which building sizes may be adjusted upward or
downward based upon permitting requirements, market conditions, actual
tenancies, and other factors, set on an 10.0+/- acre land condominium
unit, shown as Unit 3 on plan titled “Condominium Site Plan” prepared by
FWS Land Surveying P.L.L.C. dated November 20, 2020, as well as
conceptual elevation renderings of said building shown on drawings titled
“Concord NH — Whitney Road Market Basket and Adjacent Tenant”
prepared by PCA for DSM Realty dated July 15, 2020; both of which are
included as part of Exhibit 3 of this Agreement.

The Developer and DEMOULAS SUPER MARKETS, INC., a
Massachusetts corporation with an address of 875 East Street,
Tewksbury, Massachusetts 01876 ("DSM"), entered into a Letter of Intent
dated regarding the sale of Condominium Unit #3 to DSM
for development of an 80,755+/- SF grocery store, with the possibility of
additional commercial development to potentially include a 22,483+/-SF
attached retail unit, which building sizes may be adjusted upward or
downward based upon permitting requirements, market conditions, actual
tenancies, and other factors.

A 13,534+/- SF building featuring New Hampshire State Liquor and Wine
Outlet (“Liquor Store”) set on a 2.78+/- acre land condominium unit, shown
as Unit 4 on plan titled “Condominium Site Plan” prepared by FWS Land
Surveying P.L.L.C. dated November 20, 2020, as well as elevation
renderings titled “Liquor and Wine Outlet City of Concord Concept Design
TCD Construction” prepared by PCA October 21, 2020; both of which are
included as part of Exhibit 3 of this Agreement.

The Developer and the State of New Hampshire Liquor Commission
entered into a Lease Agreement concerning development of the Liquor
Store on April 29, 2020 which may be amended to reflect the new square
footage of the size of the final store.



VI.

VII.

VIII.

Development of the Developer’s Project necessitates extensive improvements to
public infrastructure, including, but not limited to, reconfiguration and
reconstruction of the Hoit Road (US Route 4) / Whitney Road / Old Boyce Road
intersection, reconfiguration of southbound ramps at Interstate 93 Exit 17,
improvement to the Hoit Road (US Route 4) / Hannah Dustin Drive intersection,
as well as intersection improvements at the intersection of Whitney Road and the
primary entrance into the Developer’s Project to be known as Merchants Way, as
described herein. Collectively, these improvements shall be known as the
“Public Improvements.” Some of the Public Improvements are located within the
Town of Canterbury (the “Canterbury Improvements”). The Developer represents
to the City that the cost to design and construct the Public Improvements
required to support the Developer’s Project is not financially feasible for the
Developer’s Project.

In recognition of the financial challenges associated with design and construction
of improvements to public infrastructure required to support the Developer’s
Project, as well as the economic development and financial benefits associated
with the Developer’s Project that shall accrue to the City, the City, subject to the
contingencies set forth within this Agreement, desires to support the Developer’s
Project by designing and constructing certain Public Improvements as set forth
within this Agreement, and as depicted on a plan titled “Hoit Road — Whitney
Road Intersection Improvements General Plan’ prepared by VHB dated January
14, 2021, herein referred to as the “Public Improvements” and included as Exhibit
4 of this Agreement.

The Developer, subject to the contingencies set forth within this Agreement,
desires to proceed with development of the “Developer’s Project”, as well as
provide financial assistance to the City to support the Canterbury Improvements,
as shown on Exhibit 5 of this Agreement.

The Parties signatory to this Agreement are willing to proceed with their
respective responsibilities set forth within this Agreement, upon the terms and
conditions set forth herein, and in accordance with the Development Schedule
set forth in Exhibit 6 of this Agreement.

NOW, THEREFORE, the Parties hereby agree as follows:

1.

Final

DEVELOPER’S RESPONSIBILITIES AND CONTIGENCIES:

1.1. The Developer’s Project.

1.1.1. General: The Developer subject to the provisions of Section 1.6 of
this Agreement, hereby covenants that the current proposal for
Developer’s Project is described in Table 1 below, as well as the
“Comprehensive Development Plan” included as Exhibit 2 of this

Page 3 of 44



Agreement, and that the Developer shall construct the Developer’s
Project in accordance this Agreement.

Table 1: Preliminary Summary of Developer’s Project by Condominium

Land Unit
Developer's Land Land Use Building
Project [Condominium Size
Phase Unit Number (Square
Feet)
1 3 Market Basket Grocery Store 80,775
1 3 Market Basket Attached Retail Tenant | 22,483
1 4 NH Liquor & Wine Outlet 13,554
Phase | Subtotal | 116,812
2 4 Retail 14,480
2 1 Fast Food Restaurant 2,400
2 1 Retail 4,500
2 1 Restaurant 6,052
2 1 Urgent Care Medical Offices 7,000
2 1 Dental Offices or Eye Care 4,000
2 1 Retail 10,100
Phase 2 Subtotal | 48,532
3 2 Distribution / Warehouse 45,000
Cellular Communications Tower N/A
Phase 3 Subtotal | 45,000
Total - All Phases| 210,344

The Developer hereby agrees that it shall subdivide the Property into no
less than five (5) land condominium units, as described in Table 1, for the
Developer’s Project, in accordance with the condominium plan titled
“Condominium Site Plan” prepared by FWS Land Surveying P.L.L.C.
dated November 20, 2020, and included in Exhibit 3 of this Agreement.

1.1.2. Phase 1 of the Developer’s Project. The Developer shall develop
the Developer’s Project in multiple phases. An application for site
plan approval for Phase 1 of the Developer's Project (“Site Plan
Application”) was approved by the City of Concord Planning Board
on December 16, 2020 (“Site Plan Approval’)
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Phase 1 of the Developer's Project as shown on the Site Plan
Application contains the following components, referred to herein
as the “Minimum Development Program”:

1.

An 80,755+/- SF grocery store (Grocery Store), with the
possibility of additional commercial development to
potentially include a 22,483+/-SF attached retail unit, which
building sizes may be adjusted upward or downward based
upon permitting requirements, market conditions, actual
tenancies, and other factors, to be located at Condominium
Unit #3, which shall include approximately 10.0+/- acres
land. The Developer hereby discloses that, upon
satisfaction of all closing conditions and requirements
anticipated to be set forth in a Purchase and Sale
Agreement between the Developer and DSM, the Developer
shall convey Condominium Unit #3 to DSM for development
of said Grocery Store for which, in accordance with the
Corporate Guaranty attached as Exhibit 7, DSM shall secure
a certificate of occupancy no later than two years following
the issuance of a building permit as identified in this
Agreement, as such time period may be extended pursuant
to the terms of the Corporate Guaranty, attached hereto as
Exhibit 7,_and such time period shall be known as the
Grocery Store Completion Date.

A 13,534+/- SF building featuring a State of New Hampshire
State Liquor and Wine Outlet (the “Liquor Store”) to be
located at Condominium Unit #4, which shall include
approximately 2.78+/- acres land and shall secure a
certificate of occupancy within fourteen (14) months
following the issuance of a building permit for such building,
and such time period shall be known as the Liquor Store
Completion Date. The Developer hereby discloses that it
shall retain ownership of Condominium Unit 4 for the
purposes of developing said Liquor Store, which the
Developer shall, in turn, lease to the New Hampshire Liquor
Commission.

The schedule for Phase 1 of the Developer’s Project shall be
consistent with the schedule set forth within Exhibit 6 of this
Agreement, and shall be subject to reasonable adjustment as
mutually agreed by the Parties and may otherwise be extended in
the event of certain delays as set forth within Section 6 of this
Agreement. However, deadlines set forth in Section 5.1.2 shall not
be adjusted due to potential delays set forth in Section 6.



1.2.
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The Developer agrees that it shall use commercially reasonable
efforts to complete the Developer's Project in a timely manner
consistent with industry practices for projects of the same type and
kind as Developer’s Project. The Developer also agrees to use
commercially reasonable efforts to complete Phases 2 and 3 as
soon as reasonably possible following the completion of Phase 1.
However, this Agreement is not contingent upon the completion of
Phases 2 and 3 as set forth in Section 1.6.7 of this Agreement.

Developer’s Obligations for Public Improvements for Developer’s

Project.

1.2.1.

1.2.2.

General: Traffic generated by the Developer's Project shall
necessitate extensive improvements to public infrastructure,
identified above as the Public Improvements, and include the
following:

a) Reconfiguration and reconstruction of the Hoit Road / Whitney
Road / Old Boyce Road intersection into a two-lane roundabout;

b) Reconfiguration and reconstruction of the south bound on-
ramps from Hoit Road onto Interstate 93 at Exit 17;

c) Reconfiguration of the Hoit Road / Hannah Dustin Drive
intersection; and,

d) Construction of a roundabout at the intersection of the Whitney
Road, a property known as Concord Crossing located at 2
Whitney Road, and the primary driveway into the Developer’s
Project.

The Public Improvements are depicted on a plan titled “Hoit Road —
Whitney Road Intersection Improvements General Plan” prepared
by VHB dated January 14, 2021, which is incorporated into this
Agreement as Exhibit 4.

Developer’s Responsibilities for Public Improvements.

1.2.2.1. Property Rights for Public Improvements: The Developer
shall grant the City, New Hampshire Department of
Transportation, as well as all public and private utility
companies, all property rights required to the construct
the Public Improvements, without limitation, at no cost
and on commercially reasonable terms and conditions
and in the form of easements rather than outright
conveyances of real estate to the extent possible.
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1.2.2.2.

Developer’s Cost Share for Public Improvements Located
in the Town of Canterbury (the “Canterbury
Improvements”): The Developer shall be solely
responsible for the cost of designing, permitting, and
constructing of those portions of the Public Improvements
located within the Town of Canterbury (the “Canterbury
Improvements”) as shown on plans in Exhibit 5 of this
Agreement.

Specifically, the Canterbury Improvements include, but
are not limited to, improvements to the Hannah Dustin
Drive / Route 4 Intersection, other roadway and
pedestrian improvements, as well as various drainage
and utility improvements.

While the Developer shall be responsible for all of the
total cost of designing, permitting, and constructing the
Canterbury Improvements, the Parties agree that the City
shall be responsible for completing design, permitting
and construction of the Canterbury Improvements with
contractors and vendors engaged by the City for its
Public Improvements. The City shall keep the Developer
reasonably apprised of the status of the design, cost and
construction of the Canterbury Improvements. The
Developer shall have the right to provide input on
decisions impacting the total cost of implementing the
Canterbury Improvements. However, the City shall retain
sole decision-making authority concerning design,
permitting, and construction of the Canterbury
Improvements.

The Parties hereby agree that the City’s contractor shall
be the lowest qualified bidder for the cost of the Public
Improvements and Canterbury Improvements, combined,
as determined by the City’s normal and customary bid
processes (the “Public Improvements Bid”). The City
nevertheless retains the right, at its sole discretion, to
reject any bid submitted for any reason. All bids shall
separately itemize the cost of the Public Improvements
and the Canterbury Improvements.

Prior to the City entering into a construction contract for
the Public Improvements in accordance with the
Development Schedule set forth in Exhibit 6, the
Developer shall provide the City with a payment equal to
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the following (the “Developer's Payment for the
Canterbury Improvements”):

a) The bid price for construction of the Canterbury
Improvements in accordance with the Public
Improvements Bid;

b) A contingency in the amount of ten percent (10%) of
the bid price for construction of the Canterbury
Improvements;

c) $43,250 for design and permitting costs for the
Canterbury Improvements; and,

d) $17,000 for construction oversight, testing, and
special inspections for Canterbury Improvements.

Upon receipt of the of the Public Improvements bid, the
City shall submit an invoice to the Developer for the total
estimated cost of the Canterbury Improvements, as
calculated above. In the event the total estimated cost of
the Canterbury Improvements is greater than FOUR
HUNDRED FIFTY THOUSAND DOLLARS ($450,000),
the Developer may elect to:

1) Make payment to the City for the full amount invoiced,
following which the City, subject to the terms and
conditions set forth within this Agreement, shall
execute contracts for the Public Improvements,
including the Canterbury Improvements, and proceed
with construction thereof; or,

2) Terminate this Agreement, in which event this
Agreement shall be null and void and the Parties shall
have no further rights or obligations herein.

In the event the total cost of the Canterbury
Improvements increases after the start of construction
due to change orders or unforeseen conditions which
cause the total cost of construction of the Canterbury
Improvements to exceed the Developer's Payment for
the Canterbury Improvements, then the Developer shall,
following a reasonable amount of time to review the need
and the amount of such excess costs, make additional
payments in said amounts to the City. Said payments
shall be paid in full by the Developer to the City no later
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than thirty (30) calendar days after the date of City’s
written notice. If the Developer fails to make payment in
full by said date, a penalty fee shall be assessed after the
fifteenth (15th) calendar day after the payment is due at
the rate of 1% per month (12% per annum) at the
beginning of each month thereafter. In addition, should
the Developer fail to make said payments in full, the
Developer shall automatically be deemed in default of
this Agreement, and the City may pursue its rights and
remedies as set forth within this Agreement.

In the event the total cost of the Canterbury
Improvements decreases after the start of construction
due to change orders or unforeseen conditions which
cause the total cost of the Canterbury Improvements to
be less than the Developer's Payment for the Canterbury
Improvements, then the City shall be obligated to refund
the amount of the difference between the Developer’s
Payment for the Canterbury Improvements and the actual
cost of the Canterbury Improvements. The City shall
provide the Developer will an accounting of the
Canterbury Improvements and any potential refund not
later than 90 calendar days of Date of Completion, as
certified by the City Engineer, which shall be defined as
the City’s final payment to the contractor selected for the
Canterbury Improvements (excluding release of
retainage held by the City in accordance with contract
documents for construction of the Public Improvements).

1.2.3. Maintenance Agreement for Certain Public Improvements:
Prior to the City executing construction contracts for the Public
Improvements, the Developer shall enter into an agreement with
the City concerning the following Public Improvements (the “Public
Improvements Maintenance Agreement”). The Developer shall
have the right to assign the Public Improvements Maintenance
Agreement to the condominium association which shall be
established for the Developer’s Project.

a) The operation, maintenance, repair, and replacement of
vegetation, mulch, irrigation systems, and other similar
improvements to be located within the City’s Whitney Road
rights-of-way associated with the roundabout to be
constructed at the intersection of Whitney Road, the
Concord Crossing development located at 2 Whitney Road,
and the primary entrance into the Developer’s Project known
as Merchants Way (the “Landscaping Improvements”). The
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operation, maintenance, repair, and replacement of the
Landscaping Improvements shall be at the sole expense of
the Developer in perpetuity.

Notwithstanding the preceding, the Parties agree that the
City shall be solely responsible for operation, repair, and
maintenance of any street lights located at said roundabout
within the Whitney Road rights-of-way.

b) The Developer shall be responsible for snow removal in
perpetuity for pedestrian infrastructure improvements to be
constructed by the City as part of the Public Improvements
located on the east side of Whitney Road along the frontage
of the Property as shown on Exhibit 4 of this Agreement, as
well as any sidewalks which may also constructed between
Merchants Way and Interchange Drive, whether constructed
during Phase 1 of the Developer's Project, or subsequent
future phases. Although the Developer shall be responsible
for snow removal in perpetuity, the Developer shall not be
responsible for the any other maintenance activities, repair,
or replacement of pedestrian improvements, except for
damage caused by the Developer or its agents in
conjunction with its snow removal responsibilities.

1.2.4. Private Improvements to be Constructed by the Developer.

The Developer hereby agrees that it shall be solely responsible for
the cost of designing, permitting, bidding, and constructing any
other improvements to utilities, roadways, sidewalks and other
public and private infrastructure, without limitation, which otherwise
might be desired or required for the Developer’s Project, but are
specifically excluded from the City’s scope of work for the Public
Improvements, herein referred to as the “Developer’s Private
Improvements.”

Developer’s Private Improvements which shall specifically be the
sole responsibility of the Developer as part of the Developer's
Project shall include, but not be limited to:

a) Roadways, sidewalks, turning lanes, traffic signals, multimodal
paths, bicycle lanes, landscaping, potable water mains and
service connections, sanitary sewer mains and service
connections, natural gas lines and service connections, storm
water drainage infrastructure, electrical utilities, telephone
utilities, cable television utilities, fire alarm cabling, and other
similar improvements located on the Property.



1.3.
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b) Service connections to potable water, sanitary sewer, storm
water drainage (if permitted by the City), electric, telephone,
cable television, and fire alarm which must be extended within
or from adjacent public highways to support the Developer’s

Project.

c) Sidewalks located between Merchants Way and Interchange
Drive located within the Whitney Road rights-of-way, except
those sidewalks which are expressly shown on the City’s plans
for the Public Improvements as included in Exhibit 4 of this

Agreement.

Collectively, (a), (b) and (c) constitute the “Developer's Private

Improvements.”

The Developer shall provide the City with copies of

construction contracts (including costs), plans, drawings and
specifications for the Private Improvements to be completed as part
of the Developer’s Project without limitation, in accordance with the
Development Schedule set forth in Exhibit 6.

Financial Sureties.

In recognition of the City’s investment to construct

the Public Improvements required to support the Developer’s Project, the
Developer, hereby agrees to provide the following short-term and long-
term financial sureties to the City, as set forth herein.

1.3.1. Short-Term Financial Sureties.

(@)  Short-term Performance Mortgage for Liquor Store

Located at Land Condominium Unit #4:

1.

Performance Mortgage: The Developer shall
execute and record a Performance Mortgage on
Condominium #4, acceptable to the City, to secure
the performance of the Developer's obligations
relative to the development of the NH Liquor and
Wine Outlet (the Liguor Store) at Land
Condominium Unit #4, to be completed as part of
Phase 1 of the Developer’s Project for which the
Developer shall secure a certificate of occupancy
within fourteen (14) months following the issuance
of a building permit for such building (the Liquor
Store Completion Date).

The Performance Mortgage to the City shall be
recorded upon the execution of this Agreement
and shall only be subordinate to a First Mortgage
recorded on Unit #4 which shall, upon the City’s
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written consent, only secure indebtedness related
to the development and construction of the Liquor
Store and Unit #4 and shall not secure or cross
collateralize indebtedness or obligations arising in
connection with any other property, related or
unrelated to the development, construction of the
Liquor Store and Unit #4.

Such Mortgagee shall agree that the proceeds of
such First Mortgage shall be used only in such
development, construction, repair or
reconstruction of the Liquor Store and Unit #4
provided, however, that the Developer shall
provide to the City the name(s) and address(es) of
the holder of such First Mortgage (a “Mortgagee”)
and any other information regarding the
Mortgagee and First Mortgage documents which
the City may reasonably request only until such
time as the Developer has received a duly issued
Certificate of Occupancy for the Liquor Store.

Mortgagee shall agree that the proceeds of such
First Mortgage shall be used only in such
development and construction of the Liquor Store
and Unit #4.

The Developer shall provide the City, on request,
with sufficient information and records to allow the
City to verify the Developer’s compliance with this
Agreement. Notwithstanding the preceding
sentences, this right to the City to examine
Developer’s records shall terminate upon the
Developer's receipt of a duly issued Certificate of
Occupancy for the Liquor Store.

The Performance Mortgage shall be discharged
upon the Developer securing a Certificate of
Occupancy from the City of Concord for the Liquor
Store.

Notwithstanding any other provisions of this
Agreement, the Developer shall at all times have
the right in addition to the First Mortgage to further
encumber, pledge, or convey its rights, title and
interest in and to the Liquor Store and
Condominium Unit #4, as well as its rights and
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responsibilities under this Agreement, by way of a
bona fide mortgage to a bank or other financial
institution acceptable to the City to secure the
payment of any loans obtained by the Developer
to finance the development, construction, repair or
reconstruction of the Liquor Store, and other
Phase 1 improvements, or to refinance any
outstanding loan or loans therefore obtained by
the Developer for any such purpose (“Second or
later Mortgage”) which shall at all times be
subordinate to the City’s Performance Mortgage.

. Rights and Duties of Mortgagee upon Acquisition

Prior _to Completion: If a Mortgagee, by
foreclosure or through the operation of its contract
to finance the construction and development of the
Liquor Store, acquires fee simple title to the Liquor
Store and/or Condominium Unit 4, as well as the
improvements associated therewith, prior to the
Liguor Store securing a Certificate of Occupancy,
the Mortgagee shall have the following options:

i. Complete construction of the Liquor Store in
accordance with development permits and
approvals associated therewith; or,

ii. Sell, assign, or transfer, fee simple title to the
Liquor Store or the Liquor Store and Unit #4
to a purchaser, assignee or transferee (a
“Mortgagee Transferee”), who shall expressly
assume all of the covenants, agreements and
obligations of the Developer under this
Agreement by written instrument satisfactory
to the City, or,

ii. In the event that a Mortgagee elects to
complete construction pursuant to subsection
1.3.1.a.2.i above, or sells, assigns or
transfers pursuant to a Mortgagee Transferee
per subsection 1.3.1.a.2.ii above, the City
shall extend the time limits set forth in this
Agreement for completion of construction as
shall be reasonably necessary to allow
Mortgagee to complete  foreclosure
proceedings or otherwise to acquire
possession of the Liquor Store and/or Unit #4
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and to allow the Mortgagee or Mortgagee
Transferee complete construction thereof in
accordance with this Agreement, provided
that Minimum Payments and Supplemental
Payments shall be paid to the City in
accordance with Section 1.3.2 of this
Agreement and that no such extensions of
time by the City as provided above shall
exceed twelve (12) months from the date of
completion of the foreclosure sale or such
other acquisition of the Liquor Store and/or
Unit #4 in lieu of foreclosure.

3. Limits on Liability: In no event shall any

Mortgagee or Mortgagee Transferee thereafter be
personally liable for breaches of this Agreement
occurring prior to the time it acquires title or takes
possession of the Liquor Store and/or Unit #4 (or
portion thereof) or after it shall convey title or
possession, provided that any such conveyance
shall be subject to compliance with this
Agreement, including the obligation to cure any
breach, regardless of when it occurred.

. Notices of Breaches to Mortgagees: The

Developer shall at all times keep the City provided
with the name and address of the Mortgagee from
whom the Developer has obtained loans as
permitted under this Agreement for the
Developer’s Project, including, but not limited to,
the Liquor Store. If the City gives written notice to
the Developer of a default under this Agreement,
the City shall concurrently therewith furnish a copy
of the notice to each of the Mortgagees of the
Developer's Project permitted under this
Agreement of whom the City has received notice
from the Developer. Any Mortgagee or holder
may notify the City in writing of a preferred
address for notices pursuant to this section. The
City agrees to comply with any such request.

. Mortgagee May Cure Breach of Developer: If the

Developer has received notice from the City of a
default under this Agreement and such breach is
not cured by the Developer before the expiration
of the period provided therefore the City shall give
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7.

each Mortgagee notice in writing of such failure.
Any such Mortgagee may cure any breach upon
giving written notice of its intention to do so to the
City within thirty (30) days of the City’s notice of
the notice to Mortgagee of the failure to cure, and
shall thereupon proceed with due diligence to cure
such breach, subject to the terms of this
Agreement.

If any Mortgagee elects so to cure any breach, a
reasonable extension of time for performance will
be granted by the City to enable the Mortgagee, to
foreclose its Mortgage or otherwise to acquire
possession of the Liquor Store and/or Unit #4 (or
any portion thereof), and thereafter to allow the
Mortgagee or Mortgagee Transferee to correct
such breach and complete construction of the
Developer's Project, provided that Minimum
Payments and Supplemental Payments shall be
paid to the City in accordance with Section 1.3.2 of
this Agreement and that in no event shall such
extensions of time exceed twelve (12) months
from the date of completion of the foreclosure sale
or such other acquisition of the Liquor Store and/or
Unit #4 in lieu of foreclosure.

Further Assurances: If requested by a Mortgagee,
the City will execute a separate letter or other
agreements  with the Mortgagee, further
evidencing its consent to the assignment of this
Agreement by Developer to any such (Mortgagee)
and acknowledging and confirming the City’s
commitment to continue performance of all City
responsibilities under this Agreement if requested
by a Mortgagee or Mortgagee Transferee, the City
shall provide the requesting party with a letter or
estoppel certificate stating whether or not the
Developer is not in compliance with any material
provisions of this Agreement.

City Cure: Each Mortgagee shall provide the City
with copies of any notices of a breach of or default
under a Mortgage when and as provided to the
Developer. If the Developer has received notice
from a Mortgagee of a default under this
Agreement and such breach is not cured by the
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Developer before the expiration of the period
provided therefore, the City may cure any breach
upon giving written notice of its intention to do so
to the Mortgagee within forty-five (45) days of the
Mortgagee’s notice of default to the Developer,
and shall thereupon proceed with due diligence to
cure such breach, subject to the terms of this
Agreement.

If the City elects to so cure any breach, a
reasonable extension of time for performance will
be granted to the City to enable the City to cure
the default or correct the breach, but in no event
shall such extension of time exceed twelve (12)
months.

1.3.2. Long-Term Financial Surety (Minimum Payments).

1.3.2.1.

1.3.2.2.

General. The Developer hereby agrees that it shall
make annual minimum payments (the “Minimum
Payments”) to the City, which shall be comprised of the
annual property tax payments to the City for the Phase 1
of the Developer’s Project in accordance with State law
for municipal government, county government, state
government, as well as the public school districts (the
“Property Tax Payments”), plus any supplemental
payments that may be required to ensure that the full
Minimum Payments amount is paid (the “Supplemental
Payments”) to the City for the Developer’s Project, in the
amounts as set forth herein.

Penacook Village Tax Increment Finance District.
The Parties hereby acknowledge that the City expects to
amend and expand the Penacook Village Tax Increment
Finance District to include by the Developer’s Project.

Pursuant to N.H. RSA Ch. 162-K, the Parties
acknowledge and agree that a portion of the Property
Tax Payments derived from the Developer’s Project shall
be captured by the Penacook Village Tax Increment
Financing District and used, in part, to finance the
operating, maintenance, and debt service costs incurred
by the City for the Public Improvements constructed by
the City to specifically support and benefit the
Developer’s Project.
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1.3.2.3.

Minimum_ Payments. The Developer, shall make
Minimum Payments to the City on July 1, October 1,
January 2, and March 31 of each Property Tax Year
starting on April 1, 2022 and ending on March 31, 2042.

The Parties agree that if the Property Tax Payments for
the Property in any Property Tax Year are, for any
reason, less than the Minimum Payments set forth in this
Section the Developer, shall make a Supplemental
Payment to the City as set forth herein so as the amount
of the Property Tax Payments received by the City, when
combined with the Supplemental Payments, equal the
Minimum Payments set forth herein.

The Parties agree that the Minimum Payments set forth
below do not represent that actual tax bill on the Property
in any tax year and that the actual tax bill in any year may
be more or less than the Minimum Payments due.

For the Property Tax Years commencing on April 1, 2022
and ending on March 31, 2023, the Developer shall make
the following Minimum Payments to the City for land
condominium units #3 and #4 on plan titled
“Condominium Site Plan” prepared by FWS Land
Surveying P.L.L.C. dated November 20, 2020 and
conditionally approved by the City of Concord Planning
Board on December 16, 2020 and included in Exhibit 3 of
this Agreement as follows, with the first such payment
being due on July 1, 2022:

Table 2: Minimum Payment for Property Tax Year 2022

Land Description Annual

Condominium Minimum
Unit Payment
3 Grocery Store $218,250

& other

potential

commercial
uses
4 Liquor Store & $45,000
adjacent land

Total $263,250
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For the Property Tax Years commencing on April 1, 2023
and ending on March 31, 2042, the Developer shall make
the following Minimum Payments to the City as follows:

Table 3: Minimum Payments for Property Tax Years

Commencing on April 1 2023 and Ending on March 31,

2042
Land Description Annual
Condominium Minimum
Unit Payment
3 Grocery Store $332,250
& other
potential
commercial
uses
4 Liquor Store & $45,900
adjacent land
Total $378,150

The obligation of the Developer to make a Minimum
Payment to the City pursuant to this Section 1.3.2 shall
expire on March 31, 2042. This provision shall not be
construed to waive or otherwise release the Developer,
from its responsibility to pay property taxes to the City in
accordance with applicable law or as otherwise set forth
in this Agreement.

The obligation to make Minimum Payments shall be set
forth in a protective covenant, which shall be recorded on
the Property and run with the land, as further described in
Section 1.3.2.7 of this Agreement.

The Parties agree that in the event: 1) the City does not
commence construction of the Public Improvements,
including the Canterbury Improvements, by September 1,
2021; and 2) the City does not issue general obligation
bonds for the Public Improvements in January 2022, then
the start date and expiration date of the Minimum
Payment obligation shall be delayed by one year (or such
longer period of time as may be appropriate in the event
of additional delays), and the Parties shall record an
updated and amended Minimum Payment covenant for
Land Condominium Units #3 and #4 which accounts for
these changes to the Minimum Payment schedule.
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1.3.2.4.

1.3.2.5.

1.3.2.6.

“Over Payment” and No Refunds. In the event the

Property Tax Payments paid with respect to the Property
exceed the minimum amounts set forth above due to
market changes in value or tax rate increases, the
Developer, shall not be eligible for, nor entitled to, a
refund of any portion of said payments in excess of the
Minimum Payment amounts set forth above. This
provision shall not be construed to apply to any
accidental overpayments by the Developer, or
inadvertent overcharges by the City. This provision shall
not be construed to limit the Developer’s right to petition
for an abatement of property taxes in accordance with
applicable law. However, no abatement of property taxes
shall impair or limit the Developer’s obligations to make
the Minimum Payments set forth in Section 1.3.2.3.

Process for Determining Supplemental Payment
Amount and Late Payment Penalty. Following the end
of each Property Tax Year during the term of this
Agreement, the City shall conduct an annual review of
the total gross Minimum Payments due for Phase 1 of the
Developer’s Project. If the City determines that a
Supplemental Payment is due, the City shall provide
written notice to the Developer and any Mortgagee. Said
Supplemental Payment shall be paid in full by the
Developer, to the City no later than thirty (30) calendar
days after the date of City’s written notice. If the
Developer, fails to make payment in full by said date, a
penalty fee shall be assessed after the fifteenth (15th)
calendar day after the payment is due at the rate of 1%
per month (12% per annum) at the beginning of each
month thereafter. In addition, should the Developer fail to
make said Supplemental Payment in full, the Developer
shall automatically be deemed in default of this
Agreement, and the City may pursue its rights and
remedies as set forth within this Agreement, which shall
include all notices to any Mortgagee required herein.

Supplemental Payment Not to be construed as a
Payment of Property Taxes. No Supplemental
Payment shall be construed as the payment of property
taxes for the Developer's Project. Rather, the
Supplemental Payment shall be a sum due to the City
from the Developer, under the contractual arrangement
as established by this Agreement.




1.4.

Final
Page 20 of 44

1.3.2.7. Obligation for Minimum Payments and Supplemental
Payments Runs with the Land. The Developer’s
obligations to make said Minimum Payments and
Supplemental Payments (the Payment Obligations)
under this Section 1.3.2 shall be binding on Developer
and any subsequent owner of the Property until March
31, 2042 in accordance with this Agreement. Said
Payment Obligations shall run with the land by deed
covenant, executed and delivered by the Developer to
the City prior to the start of construction of the Public
Improvement. All Deeds conveying the Property shall
incorporate these Payment Obligations as a restrictive
covenant running with the land in accordance with this
Agreement. Upon the conveyance of either
Condominium Unit #3 or Condominium Unit #4, the
Developer’s obligation to make Minimum Payments and
Supplemental Payments attributable to such Unit(s) shall
become the obligation of the new owner of such Unit(s).

Deed Restrictions and Covenants. In consideration of the City’s Public
Improvements to support the Developer’s Project, the Developer shall
grant the City for no monetary consideration and in lieu of condemnation
the following Easements, Deed Restrictions, and Covenants at the
Property, which shall run with the land and be incorporated into each deed
for all condominium units or parcels subdivided at the Property. Said
easements and, covenants, and deed restrictions shall be recorded at the
Merrimack County Registry of Deeds prior to recording of the
Condominium Subdivision Plan for the Property.

1.4.1. Any and all easements required by the City, New Hampshire
Department of Transportation, or applicable utility companies
necessary or desirable for the construction, maintenance, and
operation of Public Improvements to serve the Developer’s Project
(if any). Said easements shall be attached to all five Units, and
associated common areas related thereto, which comprise the
Property, and shall run with the land in perpetuity.

1.4.2. A Covenant on all five Units, and associated common areas related
thereto, which comprise the Property to the benefit of the City which
shall require that, in the event any portion of the Developer's
Project or Property is leased or sold to an entity that would cause
the Property to be exempt from the payment of real estate taxes
(“Exempt Owner” or “Exempt Lessee”), said Exempt Owner(s) or
Lessee(s) shall be obligated to enter into an agreement for
Payments In Lieu of Taxes (“PILOT”) with the City. Pursuant to the
PILOT, the Exempt Owner or Lessee shall agree to make



1.5.

1.6.
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payments to the City in an amount equal to all State, County,
Municipal and School District property taxes that would otherwise
be payable with respect to the respective property interest. Each
deed or other transfer document from the Developer to any future
transferee of any interests in the Developer's Project shall
incorporate this covenant, which shall run with the land in
perpetuity.

1.4.3. A Covenant on land condominium Units #3 and #4 to the benefit of
the City requiring Minimum Payments and Supplemental Payments
as set forth in Section 1.3.2 of this Agreement, which shall run with
the land until March 31, 2042. Each deed or other transfer
document from the Developer to any future transferee of any
interests in the Developer’s Project shall incorporate this covenant.

1.4.4. An easement to the benefit of Concord Area Transit (its assigns,
successors, and nominees) for the establishment of a public transit
bus stop at the Property. The location and dimensions of said
easement shall be as mutually agreed by Concord Area Transit, the
City of Concord, and the Developer.

Access to Property. The Developer hereby grants authorization to the
City, its employees, representatives, consultants, contractors, and agents,
as well as all utility companies associated with the Public Improvements,
to enter the Property during the term of this Agreement for all purposes
necessary to carry out the terms of this Agreement. The Developer and
the City shall coordinate all access to the Property by third parties working
on behalf of the City.

Developer’s Contingencies. The Developer’s obligation to proceed with
development of the Developer’s Project shall be subject to the following
contingencies, the failure to satisfy any one of which shall give the
Developer any of the options set forth below and, in addition, the right to
withdraw from this Agreement, after which the Developer shall have no
further obligation to the City.

1.6.1. Purchase and Sales Agreements, Property Closings. Tenant
Leases / Occupancy Agreements. This Agreement is specifically
contingent upon the Developer executing the following agreements
upon such terms and conditions acceptable to the Developer in its
sole discretion, and completing the closing of the applicable real
estate transaction with DSM, prior to the deadlines set forth in
Exhibit 6, for Phase 1 of the Developer’s Project. If the Developer
is not able to secure such agreements on terms acceptable to the
Developer, or is unable to successfully close the applicable real
estate transaction with DSM, within the timeframe prescribed by
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this Agreement, the Developer may terminate this Agreement.
Upon termination this Agreement shall become null and void and
the Parties shall have no further rights or obligations herein.

a) A Purchase and Sales Agreement with DSM for the sale of Unit
#3 to DSM for development of an 80,755+/- SF grocery store,
with the possibility of additional commercial development to
potentially include a 22,483+/-SF attached retail unit, which
building sizes may be adjusted upward or downward based
upon permitting requirements, market conditions, actual
tenancies, and other factors.

1.6.2. Development Permits and Approvals.

1.6.2.1.

General:  This Agreement is contingent upon the
Developer obtaining any and all required development
permits and approvals from applicable governmental
agencies (Governmental Approvals), upon such terms
and conditions as are satisfactory to the Developer in
their reasonable discretion, for Phase 1 of the
Developer’s Project, at their sole cost and expense.

Such permits and approvals include, but are not limited
to, variances and special exceptions from the Concord
Zoning Board of Adjustment, Lot Merger and
Condominium Subdivision, Architectural Design Review
and Site Plan Review approvals from the Planning Board,
demolition permits, building permits, and utility
connection  permits from  applicable  municipal
departments, as well as permits from the State of New
Hampshire including Alteration of Terrain Permits,
Wetlands Dredge and Fill Permits, and any other permit
required for Phase 1 of the Developer’s Project.

The Parties acknowledge and agree that the process of
obtaining Governmental Approvals is a dynamic and fluid
process requiring flexibility on the part of multiple
persons. Therefore, the Developer shall be allowed
reasonable latitude and discretion during the permitting
process including the right to make changes and
revisions to the Phase 1 plans provided that: 1) Phase 1
of the Developer's Project consists of the Minimum
Development Program as set forth in 1.1.2 of this
Agreement; and 2) there is no material reduction in the
expected property tax increment from Phase 1 and
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1.6.2.2.

provided further that required Minimum Payments
hereunder shall not be reduced.

In the event of an appeal of any Governmental Approval,
whether initiated by either by the Developer or another
aggrieved party with standing to bring such an appeal,
the time periods in Exhibit 6 shall be extended as
necessary in order to provide sufficient time to defend or
complete said appeals, subject to the provisions of
Section 5.1.2 of this Agreement. The Developer shall,
upon request of the City, provide the City with the status,
and any updates or information concerning the
development permits and approvals.

If the Developer is not able to obtain Governmental
Approvals on terms acceptable to the Developer for the
development of Phase 1 of the Developer's Project in
accordance with the schedule set forth in Exhibit 6, the
Developer may terminate this Agreement. Upon
termination this Agreement shall become null and void
and the Parties shall have no further rights or obligations
herein.

Special Provisions Related to Building Permits for Phase
1 of Developer’s Project: The Developer hereby agrees
that it shall apply for a building permit from the City of
Concord no later than March 31, 2021. The City agrees
that it shall use all appropriate efforts to process the
Developer’s Building Permit application, however, in
order to safe guard the City’s interests concerning
incremental assessed value associated with the
Developer’s Project relative to the Penacook Village Tax
Increment Finance District the building permit shall not be
issued by the City until after: 1) the Penacook Village Tax
Increment Finance District has been amended for the
Public Improvements; and 2) April 1, 2021 has elapsed,
in accordance with Section 2.3.7 of this Agreement.

Should the Developer experience delay, outside of its
control, in the issuance of a building permit for the Liquor
Store, the Developer may request that the City extend
the Liquor Store Completion Date, which the City shall
not unreasonably deny. However, extension of the
Liguor Store Completion Date shall not release the
Developer from its obligations to make certain payments
as set forth in Section 1.3.2 of this Agreement.
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1.6.3.

1.6.4.

1.6.5.

The Developer also acknowledges that the City, in
accordance with Section 2.3.8 of this Agreement, shall
not proceed with construction of the Public Improvements
until the Developer has secured a building permit for the
Liquor Store, and satisfied all other precedent conditions
associated with the City’s Public Improvements as set
forth in this Agreement.

Developer’s Financing. This Agreement is specifically contingent
upon the Developer obtaining financing in sufficient amounts and at
such prices, rates and terms that are satisfactory to the Developer
in its sole discretion for the development of Phase 1 of the
Developer’s Project.

The Developer shall provide proof, in writing, of a preliminary
commitment for such financing arrangements upon execution of
this Agreement or as soon as it is able, upon receipt of such from
any Lender.

If Developer is not able to obtain an acceptable financing package
for the development of Phase 1 of the Developer’s Project prior to
the schedule set forth in Exhibit 6, the Developer may terminate this
Agreement. Upon termination this Agreement shall become null
and void and the Parties shall have no further rights or obligations
herein.

Financial Feasibility of Developer’s Project. This Agreement is
specifically contingent upon the Developer determining, in its sole
discretion, that the Developer’s Project is financially feasible.

In the event the Developer, after completing its respective due
diligence, determines that proceeding with Phase 1 of the
Developer’s Project is not financially feasible or prudent, the
Developer may terminate this Agreement. Upon termination this
Agreement shall become null and void and the Parties shall have
no further rights or obligations herein.

City’s Responsibilities. This Agreement is specifically contingent
upon the City completing its responsibilities as set forth within
Article 2 of this Agreement without limitation in accordance with the
Development Schedule as described within Exhibit 6 of this
Agreement. If the City fails to fulfill any of its responsibilities after
notice and opportunity to cure as provided herein, then the City
shall be in default under this Agreement, and the Developer may
terminate this Agreement and pursue its rights, if any, as set forth in
Section 4.2 of this Agreement.




1.6.6.

1.6.7.

Contracts for Developer’s Project. This Agreement is specifically
contingent upon Developer entering into construction contracts with
a construction manager or general contractor of their respective
choice for the construction of the applicable portion of Phase 1 of
the Developer’s Project, upon such terms and conditions, including
fee, acceptable to the Developer in its sole discretion. In the event
the Developer is unable to enter into an acceptable contract, then
the Developer may terminate this Agreement. Upon termination
this Agreement shall become null and void and the Parties shall
have no further rights or obligations herein.

Supplemental Phases of the Developer’s Project: The
Developer agrees to use commercially reasonable efforts to

complete Phases 2 and 3 of the Developer's Project as soon as
reasonably possible following the completion of Phase 1. However,
this Agreement is not contingent upon the completion of Phases 2
and 3 in any specific order, manner or within any specific
timeframe. Further, the Parties hereby acknowledge that
development of Phase 2 and 3 of the Developer’s Project shall be
subject to a variety of factors including, but not limited to, local and
national economic conditions, demand within the marketplace for
retail, restaurant, and services, construction costs, availability of
capital and financing, and other similar factors.

2. CITY’S RESPONSIBILITIES AND CONTINGENCIES:

2.1.
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Public Improvements.

2.1.1. General. Upon receipt of completed plans, drawings, permits

and bid specifications for the Public Improvements, including
the Canterbury Improvements, from the City’s civil engineering
consultant, the City shall proceed with securing the Public
Improvements Bid for said improvements from qualified site
work contractors, as well as secure final pricing from applicable
utility companies for relocation of utilities as required to
accommodate the Public Improvements.

Pending acceptance of a Public Improvements Bid, and subject
to the conditions set forth in this Agreement, including but not
limited to the City accepting a Public Improvements Bid at its
sole discretion, the City shall proceed with construction of said
Public Improvements in accordance with the Development
Schedule set forth in Exhibit 6 of this Agreement.
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2.1.2.

2.1.3.

2.1.4.

Scope of Work for City’s Public Improvements. The City
shall be solely responsible for the design, permitting, and
construction of the Public Improvements, as depicted on “90%”
complete plans for the Public Improvements titled “Hoit Road —
Whitney Road Intersection Improvements General Plan”
prepared by VHB dated January 14, 2021, and included as
Exhibit 4 of this Agreement, which are:

a) Reconfiguration and reconstruction of the Hoit Road /
Whitney Road / Old Boyce Road intersection into a two-lane
roundabout, together with pedestrian amenities,
landscaping, street lighting, and utility improvements
associated therewith;

b) Reconfiguration and reconstruction of the south bound on-
ramps from Hoit Road onto Interstate 93 at Exit 17 together
with pedestrian amenities, landscaping, street lighting, and
utility improvements associated therewith;

c) Reconfiguration of the Hoit Road / Hannah Dustin Drive
intersection together with pedestrian amenities, landscaping,
street lighting, and utility improvements associated therewith;
and,

d) Construction of a roundabout at the intersection of Whitney
Road, a driveway entrance into a development known as
Concord Crossing located at 2 Whitney Road, and the
primary entrance into the Developer’s Project known as
Merchants Way; together with pedestrian amenities,
landscaping, street lighting, and utility improvements
associated therewith.

Exclusions. The Developer’s Private Improvements identified
in Sections 1.2.4 are specifically excluded from the City’s scope
of work for Public Improvements, and are the sole responsibility
of the Developer:

City’s Budget and Expenditure Cap for Public
Improvements.

The City’s Budget and Expenditure Cap for the Public
Improvements, IS FOUR MILLION THREE HUNDRED THIRTY
THOUSAND SEVEN HUNDRED FIFTY DOLLARS
($4,330,750), as detailed in the table below. This Cap
specifically excludes the cost of design, permitting, and
construction of the Canterbury Improvements, which shall be
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the sole responsibility of the Developer in accordance with
Section 1.2.2.2 of this Agreement.

Table 4: City’s Budget and Expenditure Cap for Public
Improvements (Excluding the Canterbury Improvements)

ltem Budget
Design and Permitting $412,750
Construction $3,067,000
Construction Oversight, Testing, Special Inspections $194,000
Debt Issuance Costs $43,000
Contingency $614,000
Total $4,330,750

The City’s Budget for Public Improvements shall serve as the
City’s Expenditure Cap for this Agreement. The City shall have
no responsibility to provide any additional funds beyond the
City Expenditure Cap for the Public Improvements. However,
the City may (but is not obligated to) reallocate unused funds in
any category detailed in Table 4 to any other category of
expenses if the cost of which exceeds the amount budgeted in
Table 4 provided that the total amount of all expenses,
combined, does not exceed the City’s Expenditure Cap for
Public Improvements.

Upon receipt of the of the Public Improvements Bid, the City
shall determine whether the estimated total cost of the Public
Improvements as calculated above and excluding the
Canterbury Improvements, is within the City’s Expenditure Cap.
In the event the City determines that the estimated total cost of
the Public Improvements is within the City’s Expenditure Cap,
the City, subject to the terms and conditions set forth within this
Agreement, shall accept the Public Improvements Bid and
enter into contracts with the contractor of its choice related
thereto.

If, however, upon receipt of the Public Improvements Bid, the
City determines that the estimated total cost of the Public
Improvements will exceed the City’s Expenditure Cap, the City
may elect to:

1) Appropriate additional funds in order increase the City’s
Expenditure Cap and proceed with construction of the
Public Improvements, subject to the contingencies,
terms, and conditions set forth within this Agreement; or,
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2.3.
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2) Terminate this Agreement, in which event this
Agreement shall be null and void and the Parties shall
have no further rights or obligations herein.

Funding for Public Improvements; Amendment of Penacook Village
Tax_Increment Finance District. Subject to this Agreement, the City

expects to finance all or a portion of the cost of the Public Improvements
with General Obligation Bonds supported by the City’s Penacook Village
Tax Increment Finance District (PVTIF).

The City may amend the Development Program and Financing Plan for
the PVTIF, as well as appropriate PVTIF supported General Obligation
Bonds, in accordance with New Hampshire RSA Ch. 162-K, within the
timeframes set forth within the Development Schedule set forth in Exhibit
6 of this Agreement.

The City may also finance a portion of the Public Improvements with
Transportation Impact Fees in accordance with the City Code of
Ordinances Chapter 29.2, as might be available. Notwithstanding the
preceding, the Parties hereby acknowledge that, in accordance with City
Code of Ordinances Title IV Zoning Code Chapter 29.2 Public Capital
Facilities Impact Fee Ordinance Section 29.2-1-2, e, 4 “Waivers for
Nonresidential Uses”, no impact fees shall be assessed for Phase 1 of the
Developer’s Project.

In addition, the City may structure the Penacook Village Tax Increment
Finance District Development Program and Financing Plan to pay debt
service costs associated with the design and permitting of the Public
Improvements, which are not located in the Town of Canterbury, as
previously appropriated by Resolution #9302 on July 13, 2020.

The Penacook Village Tax Increment Finance District Development
Program and Financing Plan may include provisions for operating and
maintenance costs for the Public Improvements, which are not specifically
subject to the Developer’s Public Improvements Maintenance Agreement
as set forth in Section 1.2.3 of this Agreement. In addition, the
Development Program and Financing Plan may be structured to support
costs of public services to serve the Developer’s Project.

City’s Contingencies. This Agreement, and the City’s obligation to
proceed with the construction of the Public Improvements, shall be subject
to the following contingencies, the failure to satisfy any one of which shall
give the City any of the options set forth below and, in addition, the right to
withdraw from this Agreement, after which the City shall have no further
obligation to the Developer.
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2.3.1.

2.3.2.

2.3.3.

Purchase and Sales Agreements, Property Closings.
Tenant Leases / Occupancy Agreements. This Agreement is
specifically contingent upon the Developer executing the
following agreements upon such terms and conditions
acceptable to the Developer in its sole discretion, and
completing the closing of the applicable real estate transaction,
prior to the deadline set forth in Exhibit 6, for Phase 1 of the
Developer’s Project. If the Developer is not able to secure
such agreements on terms acceptable to the Developer, or is
unable to successfully close the applicable transaction, within
the timeframe prescribed by this Agreement, the City may
terminate this Agreement. Upon termination this Agreement
shall become null and void and the Parties shall have no
further rights or obligations herein.

a) A Purchase and Sales Agreement with DSM for the sale of
Condominium Unit #3 to DSM for development of an
80,755+/- SF grocery store, with the possibility of additional
commercial development to potentially include a 22,483+/-
SF attached retail unit, which building sizes may be
adjusted upward or downward based upon permitting
requirements, market conditions, actual tenancies, and
other factors.

Developer’s Development Permits and Approvals. This
Agreement is specifically contingent upon the Developer
obtaining any and all required development approvals and
permits from applicable governmental agencies
(“Governmental Approvals”), upon such terms and conditions
as are satisfactory the Developer in its reasonable discretion,
for Phase 1 of the Developer’s Project as further described in
Sections 1.6.2.1 and 1.6.2.2.

If the Developer delivers notice to the City that the Developer is
unable to secure said Governmental Approvals within the
timeframes set forth in Exhibit 6, the City may terminate this
Agreement. Upon termination this Agreement shall become null
and void and the Parties shall have no further rights or
obligations herein.

Developer’s Financing. This Agreement is specifically

contingent upon the Developer obtaining financing in sufficient
amounts and at such rates and terms as are satisfactory to the
Developer in its sole discretion for the development of Phase 1
of the Developer’s Project, as further described in Section
1.6.3.
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2.3.4.

2.3.5.

2.3.6.

If the Developer is unable to obtain an acceptable financing
package for the development of Phase 1 of the Developer’s
Project prior to the deadline set forth in the Development
Schedule in Exhibit 6, the City may terminate this Agreement.
Upon termination this Agreement shall become null and void
and the Parties shall have no further rights or obligations
herein.

Developer Project - Minimum Development Program. This
Agreement is specifically contingent upon the Developer’s
Project being consistent with the Minimum Development
Program for Phase 1 of the Developer's Project as further
defined within Section 1.1.2 of this Agreement. In the event
Phase 1 of the Developer's Project fails to achieve the
Minimum Development Program; the City may terminate this
Agreement. Upon termination this Agreement shall become
null and void and the Parties shall have no further rights or
obligations herein.

Developer’s Responsibilities. This Agreement is specifically
contingent upon the Developer completing its responsibilities
as set forth within Article 1 of this Agreement without limitation
in accordance with the Development Schedule as described
within Exhibit 6 of this Agreement.

If the Developer, fails to fulfill any of its responsibilities after
notice and opportunity to cure as provided herein, the
Developer shall then be in default under this Agreement and
the City shall have the remedies set forth in Section 4.1 hereof.

No Extension of Utilities. This Agreement is specifically
contingent upon the Developer acknowledging that certain
utility mains, including but not limited to potable water, sanitary
sewer, and storm water drainage-are located adjacent to the
Developer’s Property. In the event the Developer determines
that extension or capacity expansions of such utilities are
required for the Developer’s Project, then the Developer shall
be solely responsible for the design, permitting, and
construction of said extensions or capacity increases at its sole
expense. Otherwise, this Agreement may be terminated by
the City or the Developer. Upon termination this Agreement
shall become null and void and the Parties shall have no
further rights or obligations herein.
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2.3.7.

2.3.8.

Developer’s Delay of Improvements to the Property and
Perfection of Development Permits and Approvals to
Support Viability of Penacook Village Tax Increment
Finance District: Unless otherwise expressly authorized by
the City Manager in writing, the Developer shall not proceed
with any of the following until such time as the City has
amended the Penacook Village Tax Increment Finance District
Development Program and Financing Plan for the Public
Improvements, and the date of April 1, 2021 has elapsed.

a) Undertake construction of improvements at the Property,
including, but not limited to, clearing, stumping, grading,
buildings, utility improvements, roadways, parking lots, or
other similar structures and improvements. However, the
Developer shall be permitted to install normal and
customary temporary erosion control measures commonly
associated with construction projects, such as, but not
limited to silt fence, inlet protections at existing catch
basins, and other similar items;

b) Record the Condominium Subdivision Declaration or Plat for
the Developer’s Project, as approved by the City of Concord
Planning Board;

c) Record, or otherwise perfect, Site Plan applications as
conditionally approved by the City of Concord Planning
Board for the Developer’s Project; and,

d) Secure building permits for Phase 1 of the Developer’s
Project.

In the event the Developer proceeds with any of these activities
prior to the dates set forth herein, the City may terminate this
Agreement subject to any rights herein giving a Mortgagee the
right to notice, or to cure. Upon termination this Agreement
shall become null and void and the Parties shall have no
further rights or obligations herein.

City’s Obligation to Execute Construction Contracts for the
Public Improvements and to Proceed with Construction
Thereof: The City’s obligation to execute contracts for
construction of the Public Improvements and expend City funds
associated therewith, is expressly subject to the following
conditions:
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a)

Verification by the City that the Developer’s Project is
consistent with the Minimum Development Program for
Phase 1 of the Developer’s Project as further described in
Sections 1.1.2 of this Agreement.

The Developer entering into purchase and sales
agreements, as well as leases or tenant occupancy
agreements, for Phase 1 of the Developer’s Project in
accordance with Section 1.6.1 of this Agreement, as well as
the Developer closing on the proposed real estate
transaction for land condominium unit #3 with Demoulas
Super Markets, Inc. as also set forth in Section 1.6.1.

The Developer securing all Governmental Approvals for the
Phase 1 of the Developer’s Project in accordance with
Sections 1.6.2.1 and 1.6.2.2 of this Agreement, including a
City Building Permit for their respective portions of the
Developer’s Project. The Developer shall not record permits
and approvals at the Merrimack County Registry of Deeds,
nor shall he secure a building permit, until after 1) the City
has adopted the amended and restated Penacook Village
Tax Increment District Development Program and Financing
Plan and 2) the date of April 1, 2021 has elapsed.

The Developer securing construction financing for the
Developer’s Project in accordance with Section 1.6.3 of this
Agreement, and the Developer providing proof of financing
to the City.

The Developer entering into contract(s) with a Construction
Manager(s) or General Contractor(s) of its choice for
construction of their applicable portions of Phase 1 of the
Developer’s Project, and the Developer providing proof of
said contract to the City in accordance with Section 1.6.6 of
this Agreement.

The Developer providing the City with a Performance
Mortgage for Unit #4 in accordance with Section 1.3.1 of this
Agreement.

The Developer providing the City with Deed Restrictions,
Covenants, and Easements for the Developer’s Project and
Property, as set forth in Section 1.4 of this Agreement. Said
items shall be provided to the City and recorded at the
Merrimack Registry of Deeds prior to the Developer



recorded the condominium subdivision plan and closing with
DSM on sale of Unit #3.

h) The Developer recording the condominium plat for the
Property at the Merrimack Registry of Deeds in accordance
with Section 1.1.1 of this Agreement. The Condominium
Plan shall not be recorded at the Merrimack County Registry
of Deeds until after 1) the City has adopted the amended
and restated Penacook Village Tax Increment District
Development Program and Financing Plan and 2) the date of
April 1, 2021 has elapsed.

i) Receipt of easements, or dedication of rights-of-way for
construction of the Public Improvements from the Developer
in accordance with Section 1.2.2.1, if applicable. Said items
shall be provided to the City and recorded at the Merrimack
Registry of Deeds prior to the Developer recorded the
condominium subdivision plan and closing with DSM on sale
of land condominium unit #3.

j) Receipt of the Developer’s Payment for the Canterbury
Improvements in accordance with Section 1.2.2.2 of this
Agreement.

k) The Developer executing a Public Improvements
Maintenance Agreement with the City as set forth in Section
1.2.3.

[) The City’s acceptance of a Public Improvement Bid, which
acceptance is at the City’s sole discretion.

m) The City’s appropriation of funds to construct the Public
Improvements.

n) The City’s receipt of all governmental permits and approvals
required for the construction of the Public Improvements,
with terms and conditions which shall be acceptable to the
City in its sole discretion.

o) The City’s acknowledged receipt and acceptance of DSM’s
Corporate Guaranty, attached hereto as Exhibit 7, which
Corporate Guaranty may be delivered to be held by the City
in escrow pending completion of DSM’s purchase of Unit 3.

Subject to any right to notice or to cure in any Mortgagee, the
failure to satisfy any of the conditions above shall give the City the
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right to terminate this Agreement. Upon termination this Agreement
shall become null and void and the Parties shall have no further
rights or obligations herein.

3. REPRESENTATIONS AND WARRANTIES

3.1.

3.2.
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Representations and Warranties of the City. The City hereby

represents and warrants to the best of its knowledge and belief that:

3.1.1.

3.1.2.

3.1.5.

The execution and delivery of this Agreement and the
performance of the City’s obligations hereunder have been duly
authorized by such municipal action as necessary, and this
Agreement constitutes the legal, valid and binding agreement
of the City, enforceable against the City in accordance with its
terms subject only to the conditions set out in this Agreement.

Subject to the conditions set out in this Agreement, neither the
execution or delivery by the City of this Agreement, the
performance by the City of its obligations herein, nor the
fulfillment by the City of the terms or conditions hereof conflicts
with, violates or results in a breach of any constitution, law or
governmental regulation applicable to the City, or conflicts with,
violates or results in a breach of any term or condition of any
judgment or decree, or any agreement or instrument, to which
the City is a party or by which the City or any of its properties or
assets are bound, or constitutes a default there under.

. The Concord City Council, by its approval of Resolution

# on April 12, 2021 authorized the City Manager to
execute this Agreement.

. There is no action, suit or proceeding, at law or in equity, or

official investigation before or by any court or Governmental
Authority, pending or threatened against the City, wherein an
unfavorable decision, ruling or finding would materially
adversely affect the performance by the City of its obligations
hereunder, or which, in any way, may adversely materially
affect the validity or enforceability of this Agreement.

The City agrees that this Agreement may not be assigned to
any other party.

Representations and Warranties of the Developer. The Developer

hereby represents and warrants to the best of its knowledge and belief

that:
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3.2.1.

3.2.2.

3.2.3.

3.2.4.

3.2.5.

The Developer has the power and authority to execute, deliver
and carry out the terms and provisions of this Agreement and
all necessary action has been taken to authorize the execution,
delivery and performance by it of this Agreement. This
Agreement will, upon execution and delivery thereof by the
Developer, constitute valid, legal and binding obligations of the
Developer and shall be enforceable against the Developer in
accordance with the respective terms thereof.

Neither the execution or delivery by the Developer of this
Agreement, the performance by the Developer of its obligations
in connection with the transactions contemplated hereby, nor
the fulfillment by the Developer of the terms or conditions
hereof conflicts with, violates or results in a breach of any
constitution, law or governmental regulation applicable to the
Developer, or conflicts with, violates or result in a breach of any
term or condition of any judgment or decree, or any agreement
or instrument, to which the Developer is a party or by which the
Developer or any of its properties or assets are bound, or
constitutes a default there under.

No approval, authorization, order or consent of, or declaration,
registration or filing with, any Governmental Authority is
required for the valid execution and delivery of this Agreement
by the Developer, except such as have been duly obtained or
made.

There is no action, suit or proceeding, at law or in equity, or
official investigation before or by any court or Governmental
Authority, pending or threatened against the Developer or its
principal(s), affiliate(s), or entities controlled by its principal(s),
wherein an unfavorable decision, ruling or finding would
materially adversely affect the performance by the Developer of
its obligations hereunder or the performance by the Developer
of its obligations under the transactions contemplated hereby,
or which, in any way, questions or may adversely materially
affect the validity or enforceability of this Agreement or any
other agreement or instrument entered into by the Developer in
connection with the transactions contemplated hereby.

As of the effective date of this Agreement, the Developer has
executed a Letter of Intent with DSM concerning the proposed
sale of Condominium Unit #3 to DSM for development of an
80,755+/- SF grocery store (“Grocery Store”), with the
possibility of additional commercial development to potentially
include a 22,483+/-SF attached retail unit, which building sizes



may be adjusted upward or downward based upon permitting
requirements, market conditions, actual tenancies, and other
factors.

3.2.6. On April 29, 2020 the Developer executed a Lease Agreement
with the State of New Hampshire Liguor Commission
concerning the development of a 13,534SF +/- Liquor Store at
the Property.

4. DEFAULT

4.1.

4.2.

Default by Developer. In the event the Developer shall fail to fulfill any
other of its obligations hereunder and such failure continues for thirty (30)
days after written notice from City (or such additional time as may be
reasonably required if such failure cannot be cured within said thirty (30)
day period provided that Developer is diligently pursuing said cure), then
the City’s remedy shall be limited to its rights and remedies as set forth
within the specific Article, Section, or Sub-Section of this Agreement for
which default has occurred. However, if no rights or remedies are
expressly defined within the specific Article, Section, or Sub-Section in
which the default occurred, then the City shall have the right to pursue any
and all rights it may have at law and in equity to address any such breach
including, without limitation, a suit for specific performance. The remedies
stated herein shall be cumulative. The provisions of this Sub-Section are
subject to the rights in any Mortgagee to notice, to cure, or as otherwise
provided for any Mortgagee under this Agreement.

Default by City. If the City shall fail to fulfill its obligations hereunder, and
such failure continues for thirty (30) days after written notice from the
Developer (or such additional time as may be reasonable required if such
failure cannot be cured within said thirty (30) day period provided that City
is diligently pursuing said cure) then the Developer's remedy shall be
limited to its rights and remedies as set forth within the specific Article,
Section, or Sub-Section of this Agreement for which default has occurred.
However, if no rights or remedies are expressly defined within the specific
Article, Section, or Sub-Section in which default occurred, then the
Developer shall have the right to terminate this Agreement, upon which
neither party shall have any further rights against the other under this
Agreement; and/or pursue any and all rights it may have at law and in
equity to address any such breach including, without limitation, suit for
specific performance. The remedies stated herein shall be cumulative.

5. DEVELOPMENT SCHEDULE
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5.1.

5.2.

General: Attached to this Agreement is a Development Schedule (Exhibit
6) which details the anticipated date and sequence of various elements of
the Project to be completed by the Developer, and the City.

The Parties acknowledge that the Development Schedule is a complex
schedule requiring the coordinated efforts of multiple parties and
dependent in many instances on the actions or approvals of third parties.

The Parties agree to use diligent efforts and to cooperate with each other
in undertaking their respective responsibilities under this Agreement,
including, but not limited to, those events listed.

The Parties agree that time is of the essence in performance of their
respective obligations under this Agreement. The Developer and the City
acknowledge that the completion of the Development Schedule is
dependent on events to be determined following the approval of this
Agreement by the City Council.

Milestones and Deadlines. The Milestones in the Exhibit 6 Project
Schedule, and all contingencies for the City to proceed with construction
of the Public Improvements set forth in Section 2.3.8, shall be
automatically extended for Force Majeure or Excusable Delays described
in Section 6.1 and 6.2 of this Agreement, except as follows:

5.2.1. All dates associated with the Minimum Payments and
Supplemental Payments set forth in Section 1.3.2 of this
Agreement, except as expressly provided therein.

6. FORCE MAJEURE OR EXCUSABLE DELAYS

6.1.
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General: For the purposes of any of the provisions of this Agreement,
neither the Developer nor the City, as the case may be, shall be
considered in breach of or default in its obligations hereunder in the event
of unavoidable delay in the performance of such obligations due to causes
beyond its control and without its fault or negligence, including but not
limited to, acts of God, or of the public enemy, acts of the other party,
fires, floods, or other casualties, epidemics, pandemics, quarantine
restrictions, labor disputes, litigations (including, without limitation, any
appeal of any approval needed either for amendments to the Penacook
Village Tax Increment Finance District appropriation votes by the City
Council related thereto, any permit or approval needed for Phase 1 of the
Developer's Project, unexpected delays in the approval process, freight
embargoes, delays stemming from unusually severe weather, unforeseen
conditions or delays encountered during construction of Phase 1 of the
Developer’s Project or Public Improvements, or delays of utility
companies, contractors and subcontractors due to such causes; it being



6.2.

the purpose and intent of this provision that in the event of the occurrence
of any such enforced delay, the time or times for performance of the
obligations of such Party shall be extended for the period of the enforced
delay, provided, that the Party seeking the benefit of the provisions of this
Section shall, within thirty (30) days after the beginning of any such
enforced delay, have first notified the other Party thereof in writing stating
the cause or causes thereof and requesting an extension for the period of
the enforced delay. In calculating the length of the delay, the Developer
and the City shall consider not only actual work stoppages, but also any
consequential delays resulting from such stoppage as well.

Winter _Conditions: Provisions in this Agreement relating to the time
period for completion of Phase 1 of the Developer's Project by the
Developer, or Public Improvements by the City shall be deemed to be
reasonably extended when seasonal weather conditions prevent a Party
from proceeding under normal construction conditions. It is expressly
agreed that neither Party will be obligated to undertake site work or
exterior construction activities during the Winter Season, which typically
commences on or about November 15th and continues to approximately
April 15th, subject to weather conditions (freezing temperatures, frozen
precipitation, frost, and similar matters. All time periods and deadlines set
forth in this Agreement and in Exhibit 6 shall be reasonably extended to
accommodate Winter Conditions, expect those deadlines known as the
Grocery Store Completion Date and Liquor Store Completion Date.

7. GENERAL PROVISIONS

7.1.

7.2.
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Cooperation. The Developer and the City agree to cooperate with each
other in order to achieve the purposes of this Agreement and, in
connection therewith, to take such further actions and to execute such
further documents as may reasonably be requested by the City, the
Developer, or their representatives, agents, and consultants, whether or
not explicitly set forth herein as may be necessary in connection with
Developer’s Project and/or the implementation of the goals and objectives
of this Agreement. Furthermore, no party shall be considered in default
under this Agreement and neither party shall exercise any rights and
remedies granted to it hereunder until the other party has received written
notice of the alleged default and has had a reasonable time (as is
appropriate under the conditions existing at that time).

Entire Agreement; Amendments. This Agreement embodies the entire
agreement and understanding between the Parties hereto relating to the
subject matter herein and supersedes all prior agreements and
understandings between the Parties. This Agreement may not be
changed, modified, waived, discharged or terminated orally, but only by an
instrument in writing signed by each of the Parties hereto or by the Party




7.3.

7.4.

7.5.

7.6.

7.7.

7.8.

7.9.

Final
Page 39 of 44

against which enforcement is sought. Any change, modification or
amendment, which requires the consent or approval of a Governmental
Authority, shall be effective only upon receipt of such approval.

Headings. The headings to the sections and subsections of this
Agreement have been inserted for convenience of reference only and
shall not modify, define, limit or expand the express provisions of this
Agreement.

Exhibits. All exhibits referred to in this Agreement are hereby
incorporated by reference and expressly made a part hereof.

Governing Law. This Agreement shall in all respects be governed by,
and construed and enforced in accordance with, the laws of the State of
New Hampshire.

Enforceability and Severability. Any provision of this Agreement that is
determined to be illegal or unenforceable by a court of competent
jurisdiction, shall be ineffective to the extent of such prohibition or
unenforceability without invalidating the remaining provisions hereof.

Consent to Jurisdiction and Venue. The City and the Developer submit
to the jurisdiction of the courts of the State of New Hampshire and the
courts from which an appeal from such trial venue may be taken or other
relief may be sought for purposes of any action or proceeding arising out
of this Agreement or any related agreement. All legal actions taken by the
Parties shall be commenced in Merrimack County New Hampshire
Superior Court. The Parties hereby waive their right to a jury trial.

Independent Parties. The City and the Developer are independent
Parties under this Agreement, and nothing in this Agreement shall be
deemed or construed for any purpose to establish between any of them or
among them a relationship of principal and agent, employment,
partnership, joint venture, or any other relationship other than independent
parties.

Assignment; Binding Effect. The Developer shall not, without the prior
written consent of the City, which consent shall not be unreasonably
withheld or delayed, assign, pledge or transfer (collectively
“Assignment or Assign”) all or any part of, or any right or obligation under,
this Agreement, whether voluntarily or by operation of law, and any such
assignment without such consent will be null and void. Provided, however
that, any such assignee shall be registered as “Active” and in “Good
Standing” with the Corporate Division of the New Hampshire Secretary of
State, and such Assignee, shall agree in writing to assume all of
Developer's obligations assigned under this Agreement, and Developer




7.10.

7.11.

7.12.

7.13.

7.14.
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shall represent and warrant in writing that, to the best of Developer’s
knowledge and belief based upon Developer's reasonable investigation,
the assignee has or has access to the financial and technical ability to
fulfill all of the then remaining obligations of the Developer under the
Agreement. The provisions of this Sub-Section do not limit the rights of
the Developer to determine its financing and mortgage the Property, or
parts of it.

Authorized Assignment. Notwithstanding the Assignment provision of
this Agreement in Section 7.9, the Developer shall be authorized to
convey Unit #3 to DSM for the purposes of developing an 80,755+/- SF
grocery store, with the possibility of additional commercial development to
potentially include a 22,483+/-SF attached retail unit, which building sizes
may be adjusted upward or downward based upon permitting
requirements, market conditions, actual tenancies, and other factors, as
described in Section 1.1.2 of this Agreement. Notwithstanding anything to
the contrary in this Agreement, following DSM’s purchase of Unit #3, the
only ongoing obligations and liabilities of DSM pursuant to this Agreement
shall be: (1) its obligation to make the Minimum Payments and
Supplemental Payments, if any, due with respect to Unit #3, and (2) its
obligation to complete the improvements within Unit #3 as set forth in the
DSM Corporate Guaranty.

Survival of Agreement. The agreements, covenants, indemnities,
representations and warranties contained herein shall survive the
execution and delivery of this Agreement.

Waivers. Failure on the part of any Party to complain of any action or
non-action on the part of the other Party, no matter how long the same
may continue, shall not be deemed to be a waiver of any such Party's
rights hereunder. No waiver at any time of any provision hereof by any
Party shall be construed as a waiver of any other provision hereof or a
waiver at any subsequent time of the same provision.

No Rights Conferred Upon Others. Except as expressly set out herein,
nothing in this Agreement shall be construed as giving any individual,
corporation, limited liability company, partnership, joint venture,
association, joint stock company, trust, unincorporated organization or
government, other than the Parties hereto, any right, remedy or claim
under or in respect of this Agreement or any provision hereof.

Preservation of Rights. Nothing herein or in any related agreement shall
limit or be construed to limit in any way rights or remedies the City may
have for the collection of real property taxes under law, unless expressly
set forth herein.




7.15.

7.16.

7.17.

7.18.

7.19.
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Time of the Essence. The Parties agree that time is of the essence in
performance of their respective obligations under this Agreement.

Good Faith and Fair Dealing. Unless expressly stated otherwise in this
Agreement, whenever a Party’s consent or approval is required under this
Agreement, or whenever a Party shall have the right to give an instruction
or request another party to act or to refrain from acting under this
Agreement, or whenever a Party must act or perform before another Party
may act or perform under this Agreement, such consent, approval, or
instruction, request, act or performance shall be reasonably made or
done, or shall not be unreasonably withheld, delayed, or conditioned, as
the case may be.

Municipal Approvals. The execution of this Agreement does not
preempt or supersede the review process or powers of any city or other
governmental board, committee, commission, or department, or excuse
the Parties from the requirement to apply for and receive all necessary
permits and approvals from all applicable governmental boards,
committees, commissions or departments.

Warranties and Representations: The City and the Developer each
acknowledge that they have not been influenced to enter into this
transaction or relied upon any warranties or representations not
specifically set forth or incorporated into this Agreement.

Saving Clause. In the event that any of the terms or provisions of this
Agreement are declared invalid or unenforceable by any court of
competent jurisdiction or any Federal or State Government Agency having
jurisdiction over the subject matter of this Agreement, the remaining terms
and provisions that are not affected thereby shall remain in full force and
effect.

[The remainder of this page left blank intentionally]



Exhibit 1

Exhibit 2

Exhibit 3

Exhibit 4

Exhibit 5

Exhibit 6

Exhibit 7
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LIST OF EXHIBITS

Existing conditions plan titled “Existing Conditions Plat Lands of Bradley
Whitney and Jennifer Habel, Interchange Development LLC location
Whitney Road, Concord NH, Merrimack County Tax Map 06P Lots 5 & 6”
prepared by FWS Land Surveying P.L.L.C. dated October 19, 2020,
known as the “Developer’s Property”.

Conceptual master plan for Developer’s Property titled “Comprehensive
Development Plan Mixed Use Development Whitney Road, Concord NH”
prepared by TF Moran dated June 17, 2019, known as the “Developer’s
Master Plan for the Developer’s Project”

Condominium subdivision plan titled “Condominium Site Plan — Lands of
Bradley Whitney and Jennifer Habel and Interchange Developoment L.L.C.”

prepared by FWS Land Surveying P.L.L.C. dated October November 20,
2020;

Site plan titled “Overall Site Layout Plan — Mixed Use Development —
Whitney Road Concord NH’ prepared by TFM dated June 17, 2019;

Conceptual elevation renderings titled “Liquor and Wine Outlet City of
Concord Concept Design TCD Construction” prepared by PCA November
10, 2020; and,

Conceptual elevation renderings titled “Concord NH — Whitney Road
Market Basket and Adjacent Tenant” prepared by PCA for DSM Realty
dated July 15, 2020.

“90%” plan for the Public Improvements titled “Hoit Road — Whitney Road
Intersection Improvements General Plan” prepared by VHB dated January
14, 2021.

“90%" plan for the Canterbury Improvements titled “Hoit Road — Whitney
Road Intersection Improvements General Plan” prepared by VHB dated
January 14, 2021.

Development Schedule

Demoulas Super Markets, Inc. Corporate Guarantee

[The remainder of this page left blank intentionally]



Executed as a sealed instrument this day of 2021.

CITY OF CONCORD

By: Date:
Thomas J. Aspell, Jr., City Manager
Duly Authorized

STATE OF NEW HAMPSHIRE
COUNTY OF MERRIMACK

In , on the day of , 2021, before me,
personally appeared THOMAS J. ASPELL, JR., known to me or proved to be the
person named in and who executed the foregoing instrument, and being first duly
sworn, such person acknowledged that he executed said instrument for the purposes
therein contained as his free and voluntary act and deed.

Justice of the Peace/Notary Public
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DEVELOPER
INTERCHANGE DEVELOPMENT L.L.C.

By: Date:

Duly Authorized

STATE OF NEW HAMPSHIRE
COUNTY OF MERRIMACK

In , on the day of , 2021, before me,
personally appeared , of Interchange
Development, L.L.C., known to me or proved to be the person named in and who
executed the foregoing instrument, and being first duly sworn, such person
acknowledged that she executed said instrument for the purposes therein contained as
her free and voluntary act and deed.

Justice of the Peace/Notary Public
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